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There appears to be an increasing air of gloom among nonprofit managers, staff and board members 
which is not due solely to Australia's early nineties economic downturn. The gloom concerns the 
potential personal legal liability of managers and board members1 as well as the nonprofit 
organisation. The fear is that legal action will be brought against persons not only in their capacity as 
office bearers representing a nonprofit organisation, but also in a personal capacity.2 This may result 
in the loss of personal assets, such as the family home, to satisfy a court-imposed liability. The 
National Safety Council case, where an individual director was sued successfully for more than $90 
million, and several local personal injuries cases concerning nonprofit organisations have only 
reinforced these concerns.3 Anecdotal evidence has board members refusing to serve because of the 
risk of personal liability or demanding the purchase of expensive insurance policies. Staff are 
requiring professional indemnity insurance and boards are confused about their legal position. Many 
volunteers are trying to ignore the whole issue and believing that "it will only happen to others".  
 
This paper proposes a range of possible causes for the concerns with liability that requires further 
investigation by empirical research. It is not the first time that such concern has been raised in 
Australia, nor is it confined to Australia. It has been an issue recently in both England and the United 
States. The responses to the issue of nonprofit organisational liability are then examined. One 
response which nonprofit organisations may find useful in dealing with the issue of liability is risk 
management. This strategy is discussed in some detail. 
 
Why the Panic? 
 
There has been no dramatic change in the statutory liability provisions or common law of nonprofit 
organisations in the past four years to trigger anxiety about personal liability. Changes in the way that 
the law is enforced by regulators and private compensation cases have raised liability issues. The 
Victorian Parliament's Legal and Constitutional Committee reported to Parliament in 1989 about the 
public liability of voluntary organisations and noted: 
 
 When the very existence of a valued section of our community is under threat, it is 
essential that action be taken. In Victoria, it has become clear that voluntary organisations 
were reassessing their work in light of the fear that they were not adequately protected 
against potential legal claims arising from their activities.4 
 
There is no doubt that the publicity surrounding the National Safety Council decision prompted many 
persons associated with nonprofit organisations to examine their own potential personal liability. The 
case was given prominent coverage in the mass media as well as trade journals.5 This has been 
reinforced by the publicity over failed company directors who are appearing daily in Australian courts 
facing personal financial penalties and even custodial sentences.  
 
The National Safety Council decision also prompted bureaucrats into greater regulatory scrutiny of 
companies limited by guarantee. The Victorian Commissioner of the now superseded Corporate 
Affairs Office launched a review of all the privileges of companies limited by guarantee and an 
examination of their accounts by a firm of accountants. This resulted in many Victorian companies 
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limited by guarantee being struck off the register and defaulting officers being prosecuted.6 With the 
advent of the new Australia-wide Australian Securities Commission, particular attention is still being 
paid to such companies; two directives have been issued restricting their privileges and strictly 
enforcing annual return provisions.7 Whereas once nonprofit officers who crossed the corporate 
regulators would be given the benefit of the doubt, they are now being prosecuted. 
 
Other factors possibly contribute to the emergence of legal liability as an issue. The "halo effect" 
appears to be diminishing.8 Most nonprofit organisations have a halo effect which is a general 
perception that they "do good" and thus can do no wrong. This is evidenced in a number of ways such 
as the historical reluctance of regulators to prosecute and the reluctance of nonprofit organisations' 
members, clients and the public to sue nonprofit organisations and their officers. The halo effect is not 
as strong as it once was because of the National Safety Council, the move by major nonprofits into 
commercial ventures and the move by for-profit ventures into traditional nonprofit areas,9 and the 
increasing use of insurance. The widespread use of insurance in the nonprofit sector in recent years for 
risks such as public liability and professional negligence has encouraged those that may have borne 
the loss themselves to claim through the insurance policy. Once a claim would not have been made 
against the nonprofit organisation because of the stigma of suing a "halo" organisation, and in any 
case the organisation probably did not have enough assets to make it worth suing. An insurance 
company has "deep pockets" to satisfy the largest claims and the plaintiff is perceived not as suing the 
nonprofit organisation, but an insurance company. The irony is that the greater protection the 
nonprofit sector seeks through insuring risks, the greater the claims that will be made against it. 
 
There is also a suspicion that the acceleration in the increase in the professionalism of the sector in the 
past few years may be a reason for the awareness of liability. Professional nonprofit managers seem 
much more aware of the liability issues because of their training and position in the nonprofit 
organisation. Their concerns about personal liability are well founded as many laws are placing 
personal liability not only on boards but also on senior managers of the organisation.  
 
"Contracting out" direct service provision by state and federal governments has caused nonprofit 
organisations to consider the risks of their new responsibilities.10 The state did have to concern itself 
with many of these liability issues as it was afforded statutory crown immunity and was a self insurer. 
When a nonprofit organisation seeks to take over the provision of previously state delivered services, 
it needs to consider a host of issues not previously confronted by the state. An example is taxation, as 
the State generally does not pay some types of tax to the federal government and none to itself. Other 
issues are dealt with in different ways such as client grievances, financial accountability, negligence 
and industrial awards. The state has transferred risk to the nonprofit sector for the direct delivery of 
services without any extra resources to compensate. At the same time the state has engaged in greater 
scrutiny of the nonprofit organisation through enhanced contractual agreements for accountability 
which include adequacy of insurance and regulatory compliance. The competent nonprofit manager 
can hardly fail to notice the increased risks and greater scrutiny by the state. Again the "halo effect" 
that once protected nonprofit organisations from law suits has been eroded as clients perceive a 
change in the role of the nonprofit organisation from voluntary organisation to an intermediary of the 
state. The organisations' service delivery may be viewed by clients and members no longer as a 
 
 4
voluntary gratuitous activity, but as a right owed by the state to citizens. The change of perception 
from gratuitous service delivery to fulfilment of a right brings with it an alteration in expectations and 
redress of grievances. 
 
In the United States during the eighties there was considerable disquiet among the nonprofit sector 
over legal liability. A flood of litigation, insurance policies that were both expensive and hard to 
obtain, and the aggressive suing of volunteers led to a deal of discussion about liability. Many 
American states by the end of the eighties had passed legislation protecting in some way volunteers 
and nonprofit organisations. The Ford Foundation funded the Nonprofit Sector Risk Management 
Project to address legal liability and insurance in 1988.11  
 
Between the late 1880s and the 1930s the United States judiciary decided that charitable organisations 
were immune from tortious liability (that is, liability for civil wrongs). After the 1930s some states 
legislated to make charities liable for torts and the judiciary resiled from its exemption in others. The 
social disruption caused by volunteers being sued moved states to restore limited immunity to such 
volunteers in the eighties. Two states have now given charities general immunity, six partial immunity 
and twelve limited liability.12 Among the Nonprofit Sector Risk Management Project 
recommendations were that: 
 
 Tort liability standards should be modified to reduce the magnitude of awards for non-
economic damages while providing for greater certainty that injured parties will receive 
some compensation for loss 
 and 
 Volunteers should be protected in most instances from personal liability for monetary 
awards, provided the organisations they assist assume financial responsibility for claims 
that otherwise could be filed against volunteers.13 
 
In England the law which governs liability of nonprofit organisations and boards is similar to that of 
Australia. Most major charities are established as trusts, unlike in Australia. Anecdotal evidence is that 
such trustees are concerned with potential legal liability and are having difficulties insuring 
themselves against risks.14 Trustees are personally liable for breaches of trust to the charity as well as 
third parties and will not always be indemnified out of trust monies. An increasing worry is that 
trustees are required to reimburse out of their own funds any money spent that falls outside the 
purposes of the trust. The purposes of many trusts are couched in legal language that is difficult to 
interpret and often is the subject of judicial decision. A major parliamentary report recommended that 
new charitable structures ought to be devised to deal with such issues.15 
 
Whatever the causes of an increased awareness of the liability of volunteers and nonprofit 
organisations, it is an issue that once having reached a critical mass will not fade away itself and has to 
be dealt with by considered strategies of action. 
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Responses to the Threat of Liability 
 
Nonprofit organisations, boards and managers can make various responses to the threats of liability. 
Some involve the concerted effort of the sector's peak bodies to influence the very nature of the legal 
structure that imposes the liability; others are strategies to minimise liability within organisations. This 
section briefly outlines some of the strategies available to the nonprofit sector. 
 
One common response of organisations and individuals is to ignore the threats posed by potential 
liability and carry on business as usual. As the liability issue continues to gain publicity and 
government accountability for funds tightens its review of regulatory compliance and service delivery 
performance, it will be difficult to keep the issue off the board agenda. Even ordinary board members 
will become difficult to recruit, let alone persons who have legal, accounting, fundraising and medical 
skills. This applies not only to board members but also senior management of such organisations who 
often share similar liabilities.  
 
Another response is panic, especially where the board and management have adopted the "it can't 
happen to me" strategy and have been rudely shocked by a near brush with a potentially disastrous 
legal claim or resignation of board members because of potential personal liability. Quite a few 
organisations that have informed themselves of their potential liabilities are in a state of shock and 
panic which has an unsettling effect on the organisation and its mission.  
 
Many associations jump to insurance as a strategy to overcome such potential liabilities. The 
Victorian Parliamentary Committee Report on liability focused on two strategies to protect against 
liability — statutory immunity and insurance. It chose insurance as the most practical solution. The 
report contains an excellent analysis of the insurance needs of the nonprofit sector and the ways in 
which governments could facilitate appropriate and affordable insurance for the whole of the nonprofit 
sector.16 
 
The Parliamentary Committee made suggestions about group plans for liability insurance where a 
group of nonprofit associations with a common thread such as similar activities, funding or 
geographical location join together to obtain a master policy.17 Such plans are now used by many 
larger nonprofit organisations such as churches, football codes and service clubs and have the 
attributes of reducing individual premiums and permitting special cover extensions. The Committee 
recommended that state government departments and local councils also be encouraged to facilitate 
such schemes for organisations that received the majority of their funding from government.18 
 
This may be an appropriate strategy but it can also be an expensive, inefficient and inappropriate way 
to tackle the problem. Insurance is covering less and less and becoming increasingly expensive. 
Successful associations will use insurance as one part of a management process known as a "risk 
management strategy". 
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Risk management is the term used to describe the process of managing an organisation's potential 
exposure to liabilities, preventing them or providing for funds to meet the liability if it occurs. It is the 
board's response to risks that confront the organisation by minimising possible losses and, if losses do 
occur, funding such losses at the least possible cost. This is not the same as insurance which is merely 
transferring the risk at a predetermined cost to another entity. Insurance is an important part of a risk 
management strategy, but a risk management strategy is far more cost effective and encompassing 
than insurance. 
 
It is an increasingly common management strategy in the commercial sector, on which a deal of 
literature, both academic and practical, has been published.19 In the Australian commercial sector this 
has been encouraged by Section 85 of the Trade Practices Act. This section directs a court to take into 
account a company's internal compliance program in mitigation or aggravation of penalties or 
sentences.20 In deciding on an appropriate penalty a court will inquire into the company's compliance 
efforts such as whether clearly stated policies are enforced by all levels of management; systematic 
identification and control of risks created by the company's operations; clear allocation of 
responsibilities; appropriate investigation and reporting procedures; education and training of 
personnel; monitoring and enforcing compliance with policy and safeguards and action plans in the 
event of illegal activity or complaints by employees, members of the public, customers or regulatory 
agencies. 
 
The American nonprofit community has also adopted risk management as a valuable strategy to 
control liability.21 Unfortunately the Victorian Parliamentary Committee did not raise this strategy. 
Risk management provides the best immediate and long-term process for managing the risks of an 
nonprofit organisation and will be discussed in detail in the next section of this paper. 
 
Another strategy adopted with some success in America is the passing of laws which alter the liability 
of nonprofit organisations. The laws may offer organisations and their officers total immunity from 
tort actions in the scope of their duties and functions or place a ceiling on the amount of damages 
payable by officers or organisations. These are some of the provisions that have been introduced in 
American states. The Victorian Parliamentary Committee dismissed these alternatives as unfair to 
victims who ought to be compensated and promoting the view that nonprofit associations had no duty 
to maintain safe and efficient systems of operation.22 I am sceptical about whether governments will 
be influenced to alter the law to provide immunity or ceilings on claims. The nonprofit sector has no 
united voice and the peak representative bodies do not even admit that there is a continuity of interests 
between horse racing clubs, community groups, welfare providers, trade unions or mutual insurance 
companies. Short-term relief for individual organisations will only come from development of a risk 
management strategy. 
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RISK MANAGEMENT STRATEGY 
 
This section of the paper seeks to outline the process for establishing and maintaining a risk 
management strategy. The outline will need to be varied depending on the internal environment and 
management structure of the particular nonprofit organisation. If an organisation has adopted action 
planning or a strategic planning process, it is convenient to include the risk management plan in these 
processes.  
 
Although the board would have responsibility for the oversight of the risk management strategy, it 
usually would appoint an individual or subcommittee to prepare drafts of the plan. The choice of 
appropriate persons to lead the process will be important in the development of a comprehensive risk 
management plan. The crucial attributes of such a person or committee are an excellent knowledge of 
the activities, dynamics and history of the organisation; an awareness of legal concepts and the law; 
and a knowledge of insurance. Past presidents, lawyers, insurance brokers or agents and accountants 
may all be suitable for appointment to such a committee. It is possible to seek the paid professional 
assistance of an insurance company, broker or lawyer in the preparation of a risk management plan. 
Commercial companies often engage such persons to prepare reports on possible risks facing the 
company. 
 
Nonprofit organisations which have organisational links to state and federal bodies may be able to 
seek assistance from those organisations. Many peak bodies already have collected and assessed 
information needed in the risk management process and it saves considerable time, energy and 
expense for individual organisations. It makes good management sense for peak bodies such as 
religions, service clubs, sporting codes and other interest groups to provide information on common 
issues to all member organisations that will assist in the formulation of a risk management plan.  
 
The risk management strategy consists of several logical steps which are much the same for 
commercial or nonprofit organisations. They are: 
 
 1. Identification of risks — what are the possible liabilities that face the organisation, 
its officers and members? 
 
 2. Evaluation of risks — what is the probability of a loss and the severity of such a 
loss? 
 
 3. Designing a risk management program — what are the most effective and cost 
efficient controls to prevent or minimise the probability of occurrence and the cost 
of a loss? 
 
 4. Implementation and review of the strategy — the strategy must be implemented and 
reviewed regularly by the board. 
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Step 1: Identification of Risks 
 
To be dealt with, a risk first has to be identified. The process of identifying risks will differ depending 
on the size and activities of the organisation. For the plan to be effective, this part of the process needs 
to be as complete as possible, which can be a time-consuming task. 
 
The first task in identifying risks is to establish accurately the organisation's legal environment. (Is it a 
corporation, an incorporated association or something else? What laws are applicable — those of only 
one state or several states as well as federal?) Copies of the current constitution, asset registers, 
accounts and board policies of the association and enabling legislation (for example, Associations 
Incorporation Act, Corporations Law) is essential to identification of risks. Liability may well differ 
according to the corporate status of the organisation.23 
  
If the organisation is large or has diverse activities, a risk identification survey form might be sent to 
key persons in the organisation to aid in producing the inventory of risks. The temptation to believe 
that one has a definitive checklist of liabilities ought to be avoided as the law is constantly changing as 
well as the activities of the organisation. It is useful for peak bodies to produce standard lists for their 
organisational members to start from. Appendix A contains a very brief list of common risk issues that 
may serve as a starting point for a nonprofit organisation. 
 
Step 2: Evaluate risks 
 
This step involves analysing and evaluating each risk identified in the previous step in an effort to 
determine the probability of a loss, and the extent or severity of the loss. 
Not all risks identified by the previous step will be significant, but some may have a good chance of 
developing into a liability. A child-care centre management may identify risks of defamation in their 
newsletter and physical harm to their clients through their negligence. I would think that the latter has 
a higher probability than the former. It will probably be found that risks that have a high frequency 
have a low financial severity and risks that have a very low frequency have a high severity. 
 
Quantifying a possible loss or its chance of happening may present some problems for nonprofit 
organisations. In the commercial sphere, insurance companies publish tables which review the size 
and chance of claims being made, but this procedure is not available in the nonprofit sector. In some 
cases the information from the commercial sector will be a useful guide, especially in damage or loss 
of property. In other areas such as tort liability or board liability, it may be difficult to make 
comparisons. One clue may be the organisation's previous loss history which ought to also include 
particulars of situations that almost caused a loss. 
 
In completing this step organisations should not overlook the issue of a nonprofit organisation's public 
reputation and legal costs. The ability of nonprofit organisations to raise funds and deliver services is 
enhanced vastly if society believes that they are trustworthy and honest. A nonprofit organisation, 
particularly a charity, whose reputation is blemished will find many of its activities difficult to 
perform in such a climate. Donations fall, volunteers, staff and board resign and regulators pay special 
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attention to the organisation. The cost of a fraud, regulatory default or accident is not only confined to 
that actual loss, but may also affect other areas of operation such as fundraising. 
 
The other issue is that of legal costs that attend some losses. It is an interesting development that some 
commercial companies are not insuring the risk of certain events, but are insuring for the legal costs 
involved in such events. The costs of prosecuting fraud, or defending a regulatory breach or civil 
action is financially draining for any organisation as well as diverting management energies into the 
legal action away from the prime mission of the organisation. 
 
Step 3: Design a Risk Management Program 
 
Once the activities of a nonprofit have been systematically identified and measured, it is possible to 
begin to consider how these risks may best be handled. This step is the formal production and 
adoption of a risk management strategy. It should be approved at board level. The main problem will 
arise in risks that have the attributes of high severity and low frequency. These are the most 
unpredictable risks and embody the greatest threat to the existence of the nonprofit organisation. 
 
Several strategies are commonly used to minimise risks that have been identified. They are: 
 
(a) Risk avoidance 
 
 It may be that the association avoids the risk altogether by consciously not entering into the 
activity at all. An example might be that a child-care association believes that there are grave 
risks for itself, its staff and management committee in administering medicine to children in its 
care. It may refuse to be responsible for administering medicine to children in its care. Children 
must either not come to the centre or the parent must attend to administer the medication at 
appropriate times. 
  
 This may not be an available option in certain activities that form the core of a nonprofit 
organisation's existence, but nevertheless it ought to be borne in mind as a possibility. This 
strategy may further marginalise certain types of persons such as the disabled, having 
detrimental effects. It has also been used as a political lever to persuade governments to alter the 
legal or funding environment. 
 
(b) Risk control 
 
 If risks cannot be avoided, the question is what can be done at an economic cost to reduce the 
risk. The risk may be controlled by reducing the probability that it will happen or, if it does 
happen, limiting its severity. Often a combination of the two is possible. 
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Such controls are merely good practice. Examples are the training that the association may give 
to its staff and board, minimum qualifications of staff, and policy which has been set to 
minimise liabilities arising from the activities of the association. It may include security and fire 
detection alarms, locks and other such precautions. 
 
 An area not to be overlooked is the quality of the board. A committee of committed, capable and 
qualified persons who provide complementary skills such as accounting, law, management, and 
professional expertise appropriate to the association's activities is a good risk control measure.  
 
(c) Risk financing 
 
 This entails estimating the cost of a risk over a period of time and building financial reserves to 
cover the cost of an eventual liability. It is like a self-insurance scheme. It is usually not 
appropriate to a nonprofit association. Some trade organisations are using their freehold equity 
in land and buildings as a buffer against claims. If they need to satisfy a liability, they would 
raise funds through a mortgage on their property.  
 
(d) Risk transfer 
 
 This usually entails the transfer of the risk to an insurer. Do not overlook the possibility of 
transferring risk to others by means of exemption of liability clauses. In recent years these 
clauses have not been legally very effective, but they still have a role to play in discouraging 
small claims.24 Risk may be transferred also by contracting out the particular activity to an 
independent contractor. It has been suggested earlier in this paper that this has been the effect of 
the government contracting out much of its direct welfare services.  
 
 Insurance is available for risks of all kinds and prices of all kinds, and it is important to insure 
the right risk at the right price. Insurance brokers and agents can be very helpful and you should 
seek their assistance. Be aware though that their job is to sell insurance and if you are not happy 
with their advice, it should be independently verified. 
 
Step 4: Implementation and Review of Strategy 
 
Finally it is necessary to identify who in the organisation is responsible for supervision of strategies. 
The strategy should be reviewed annually and immediately on changes in the law and the association's 
activity. It is imperative that the board check that the strategy has been implemented. It should be built 
into the culture of the organisation that risk management is not solely a board function, but all 
connected with the organisation are expected to play a part in the control and minimisation of risks. 
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Conclusion 
 
Risk is a part of living in our society, but strategies may be developed to minimise and finance its 
resultant liability. In the short term the most appropriate strategy for nonprofit associations is to adapt 
the practice of risk management from the for-profit sector for its own purposes. A long term strategy 
may involve the alteration of the legal environment to exempt nonprofit organisations and their 
officers and volunteers from liability. Whatever the options chosen, panic or ignoring the issues are 
the high risk gambits. 
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APPENDIX A 
Risk Identification Checklist 
 
Real Property loss 
Chattel loss 
Records of the Association loss 
Records of the Association (physical) 
Computer record loss or corruption 
Fraud and theft 
Work health and safety 
Product liability 
Professional negligence 
Negligence in delivery of services 
Pollution 
Discrimination legislation 
Contractual liabilities 
Fundraising regulations 
Corporate law regulations 
Compliance with own constitution 
Compliance with Government grant conditions 
Taxation 
Employment 
Volunteers 
Nuisance, such as excessive noise and activity 
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